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This case concerns whether the defendant, McGraft breached the contract he had with the plaintiff, Haskins, by failing to perfectly repair her face. The plaintiff claims that because the operation was a failure, the defendant breached his contract, and therefore, must pay damages to compensate her. As representatives for the defense, we contest the plaintiff’s assertion that our client breached his contract and believe that our client should not be held liable for whatever injuries the plaintiffs have incurred from the surgery. Our defense rests on the following arguments:
1) Plaintiff should be responsible for her lack of “foreseeability” concerning the consequential harm from the surgery
In this case, the plaintiff entered into non-binding implicit contract with her family physician, the defendant, to undergo an operation to repair a scar. It is imperative that one understands that prior to accepting the defendant’s offer for operation, the plaintiff consulted with several Montreal specialists who cautioned her against the operation. By agreeing to the offer/contract, she accepted all the risks that are normally involved with a surgery. Everyone knows that there is no such thing as a risk-less surgery. If she was truly concerned about the possibility of an unsuccessful surgery, she could have prevented her injuries by opting not have the surgery. Moreover, her family must have been aware that the defendant had little previous experience performing plastic surgery. Once again, she took on an unnecessary risk by agreeing to have an operation by an inexperienced physician. Our argument is supported by applying the rule of Hadley v. Baxendale, 9 Ex. 341, 156 Eng. Rep. 145 (1854), as this ruling basically states that a victim of an event or accident cannot recover damages if he could have avoided the incident by doing due diligence.  

Similar rational can be drawn from the application of the Latin Law Concept of Caveat Emptor to property and contract disputes. This concept basically states that the buyer (the plaintiff) should consider all options and have a firm understanding of the product/service before accepting the contract. In this case, the plaintiff clearly failed to exercise due care when she decided to allow the defendant to operate on her. By applying this concept to our case, it is clear that our client should be exonerated from litigation. As a result, the buyer cannot recover from the seller’s failed service, especially considering that the doctor performed a difficult operation that carries substantial risk. Moreover, there is no concrete proof that our client intentionally botched the operation, and hence, neglected the contract. Perhaps there were other variables that affected the results of the surgery, such as the women’s health and physique. Therefore, the points that we mentioned above demonstrate that our client did not breach a valid contract, as well as serves to negate any rational for giving damages to the plaintiff based on her lack of forseeability through the application of caveat emptor common law.

2) The statement, “I will guarantee to make the face a hundred percent perfect face” or “a hundred percent cured face” presented is questionable since there was no written contract or witnesses present before the operation.

We also question the validity and the reliability of the sources of testimony. While the plaintiff stated that our client guaranteed “to make the face a hundred percent perfect,” there were no other parties present to this “statement.”  Because of this, we as the defense feel that this “guarantee” does not constitute a contract. It is possible that the plaintiff falsified information during the pre-trial in order to compensate for her suffering. Therefore, the court should not consider the validity of this statement as it lacks solid evidence. Another detail regarding this case that we feel needs to be addressed is the lack of any agreement/contract that delineates the remedy for a failed surgery and other special circumstance, i.e., compensation for the plaintiff if our client failed to cure her face. Clearly there was some form of contract, but there was no breach of this contract through the botched surgery because the contract was merely to perform the surgery, and no more. 

We also believe that the plaintiff could have misunderstood our client’s professional advice. As a responsible physician, our client would never risk his career and reputation for a surgery that he is not familiar with. Why would a professional physician make a promise that he/she could not fulfill? Because such promises bare a high risk of liability, we believe that our client did not make such an unrealistic promise, but rather, was trying his best to help the plaintiff. With that said, the defendant’s good intentions to cure the plaintiff’s face should not be mistaken as a guarantee. Therefore, based on the lack of evidence provided by the plaintiff and the misunderstanding between both the plaintiff and our client, the court should reject the plaintiff’s request for damages.

3) A contract is void when one party contains more information than the other.  

We feel that the lack of mutual knowledge between the parties negates any request to receive damages, as the defendant would have been less willing to conduct a surgery had he been aware of the specialist’s advice. Specifically, there is no indication that the plaintiff informed the defendant that other specialists warned against the operation.  We feel that it was the plaintiffs responsibility to inform the defendant of the specialist’s knowledge when she received a second opinion. It is possible that the defendant truly believed that he could improve the plaintiff’s appearance even though the plaintiff already knew that any procedure could be damaging. 

Additionally, we believe that if there was a breach of contract, it was done by the plaintiff, and not the defendant. As Posner states, “…if a risk of loss is known to only one party to the contract, the other party is not liable for the loss if it occurs.”
  In this case, because the plaintiff consulted with other specialists and had additional knowledge regarding the risks, she ultimately is to blame for the damages, not the defendant.  In the case Sherwood v. Walker, 66 Mich. 568; 33 N.W. 919; 1887 Mich. LEXIS 525, the original contract involving the sale of a cow was negated due to a lack of knowledge between parties.  This principle prevents patients from having malicious intent such as proceeding with a surgery with an objective to receive compensation for likely damages.  The fact that the patient failed to inform the defendant of the specialist’s opinion proves that the plaintiff was hiding information and is responsible for her own actions.  
4.) Issues concerning liability for damages and implications of the court’s decision.

We believe that the defense cannot be held liable for damages resulting from the plaintiff’s extended stay in the hospital because they were the result of special circumstances beyond the defendant’s control. While the traditional recovery period is three to four days, it is not always the case because of the many exogenous variables that can affect a patient’s recovery time (i.e. strength of immune system, nutrition, past medical history, etc). In Hadley v. Baxendale, the Supreme Court held that Baxendale could only be held liable for damages that were foreseeable or if knowledge of the special circumstances were known in advance. As a result, we believe that the defense should not be held liable for any damages resulting from the plaintiffs extended hospitalization because there was no possible way that he could have known how the defendant’s body would respond to the recovery process. The court must realize that even if Dr. McGraft made a good faith effort to ensure that the patient achieved a full and rapid recovery, there are external circumstances that even the best doctors cannot control. 


Furthermore, the defense urges the court to consider the implications of their decision. A ruling in favor of the plaintiff would have a disastrous effect on the medical profession because it would reduce the incentive for medical personnel to help individuals whose conditions have a low probability of success. For instance, operations involving conjoined twins bear a high level of risk, yet many families are willing to accept this risk so that their children may live normal lives. However, the presence of a disincentive, such as a liability for the outcome, would make physicians less inclined to perform the operation. 
There are two other external effects that the court’s decision would have on the medical industry. The first is that physicians would have to raise prices to compensate for possible litigation costs. This would create additional strain on low-income families as they would struggle to afford such services, and thus, decrease their access to adequate health care. In addition, a decision in favor of the plaintiff would also increase the number of rent-seekers as certain individuals would intentionally claim that they were injured in operations and therefore demand damages. Thus, we believe that the court should take into consideration these external effects in their ruling on the plaintiff’s claims.  

Conclusion

Based on the provided evidence, we believe that our client should not be held liable for the damages that resulted from the operation. While we acknowledge that there was a contract to perform the surgery, we assert that there was no breach of contract, nor was there any guarantee of complete success in the procedure. The plaintiff’s lack of persuasive evidence invalidates their argument that our client has violated the contract. Thus we urge the court to rule in favor of the defendant and dismiss the suit. 

� Richard A. Posner, Economic Analysis of Law, 7th ed. (New York: Aspen Publishers, 2007), 126
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